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FEDERAL ELECTION COMMISSION
999 E Street, N.W.

Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT:

RESPONDENTS:

RELEVANT STATUTES
AND REGULATIONS:

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

MUR:6077
DATE COMPLAINT FILED: 9/24/08
LAST RESPONSE RECEIVED: 11/26/08
DATE ACTIVATED: 1/21/09

STATUTE OF LIMITATIONS: 8/08/13-
9/05/13

Minnesota Democratic-Fanner-Labor Party,
Brian Melcodez. Cht>iTmfln

Coleman for Senate (08 and Rodney A.
Axtell, in his official capacity as treasurer

Norm Coleman
The U.S. Chamber of Commerce
National Federation of Independent

Business's SAFE Trust and Tammy
Boehms, in her official capacity as
treasurer

Jeff Larson

2U.S.C.§431(8)(AXi)
2U.S.C.§441a
2U.S.C.§441d
2U.S.C.§434
11 CFJLf 100.26
11C.F.R.§ 100.29
HC.F.R.§100.S2(d)
11 C.FJR.§ 109.20Q4
11 C.F.R. § 109.21

Disclosure Reports

None

L INTRODUCTION

The Minnesota Dcmocratic-Farmer-Labor Party, through its Chairman, Brian

45 Melendez, alleges that Norm Coleman C'Coleman"), Coleman for Senate '08 ("CFS")
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1 and Rodney A. Axtell, in his official capacity as treasurer, coordinated communications

2 with the U.S. Chamber of Commerce C*the Chamber''); the National Federation of

3 Independent Buaineu's separate segregated fund, the Save America's Free Enterprise

4 (SAFE) Trust and Tammy Boehms,in her officid capatity as treasure (*WB'0; and

5 Jeff Lancm (hereinafter, collectively the *llespondents^ and thereby accepted prohibited

^ 6 corporate in-kind contributions in the form of the Clamber's three television
^r
<M 7 advertisements and accepted an excessive in-kind contribution in the form of the NFIB's
CO
^1 8 newspaper advertisement. The Complaint bases its allegation on an asserted "close knit
•gr
Q 9 web of relations" between the Respondents, and an asserted common vendor relationship
O
rH 10 between the Chamber/NFIB and Coleman/CFS through JeflfDraon and hw company

11 FLS Connect In addition, the Complaint alleges reporting violations on the part of

12 Respondents.

13 CFS, the Chamber, NFIB, and Jefif Larson responded separately to the Complaint,

14 asserting on the basis of sworn affidavits that roc

15 advertisements. Respondents emphasize that FLS Connect did not perform any work on

16 the Chamber ads or the NFIB ad at issue in this Complaint, and they seek dismissal of the

17 Complaint and closure of the file.

18 Based upon the Complaint and responses and omer available information, it

19 appears that the advertisements in question did not constitute coordinated

20 communications. See 11 GF.R. § 109.21. Accordingly, we recommend that the

21 Commission find no reason to believe that Respondents violated the Federal Election

22 Campaign Act of 1971, as amended ("the Act") in this matter as to the alleged making
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1 and an^ptanc^ of in-kind contributions, or as to the Mure to report siu

2 W« farther r«?ffliim«e^ *h«* <*•« rommimnnn elnae ihg file in thi« matter.

3 n. FACTUAL AND T JECAL ANALYSIS

4 A. FACTUAL BACKGROUND

5 1. Television Ads by the Chamber
6

^ 7 Complainant asserts that three Chamber-produced television ads aired in
1
rs) 8 Minnesota prior to the 2008 U.S. Senate election may have been coordinated with
tP
(N 9 Senator Norm Coleman*s campaign and thus may constitute prohibited corporate
cq1

•MM .

2. 10 contributions from the Chamber to the campaign. The three television ads discussed in
O
H 11 the Complaint focused on the positions of Cotanan's opponent, Democratic Senate

12 candidate Al Franken, on the Employee Free Choice Act and tax increases, and on

13 Coleman's achievements as a Senator on health care, respectively. According to the

14 Complaint, me television ads aired on August 8, August 28, and September 4, 2008, prior

15 to Minnesota's primary election on September 9, 2008. See Complaint at 2-3.2 The

16 Chamber acknowledges that tiiese television ads were paid for and aired by the Chamber

17 on Minnesota television stations. See Chamber Response at 4. For the two Chamber ads

18 that aired fewer man 30 days before the priniary election, the Chamber disclosed its

19 payments of $199,463.00 and $349,967.00 for the ads as electioneering communication

20 expenditures. See 2 U.S.C. § 434(f).

Tlie Chute if an tacoiponted trade association.

Th~«r*tm**mA.^ fi^nd mi Vo«T..K» «t kHp-X/ommf yuMfcihft, eam/WrtehTyHBiPYLNafiiiSk and at

dtfcuasnig vftiBiHiH a achievwiiMita in Hcialtn cars, doea not ptHiut acceaa to IBB ad n o^neation. Howover,
a YotfTtabe search ibr "Chamber of Commerce Nam C^leinanlnahfa care** yields only one ad, a 30-secoDd
s|K< with proper d^sclaimginibnnirtionfi^m the Chani^
day ancf UIB ComiuaDK olaflDi HUB CDBflQDflK a ^^olBinaji naanDcavB afl vfaa avcn PH AuflDBaooi ~£"v. ~xnia ajQ^
ncvBuBio, appcan to be flieaQnipjiieation,and Maoccsaibie at
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1 2. Newspaper Ad by NFIB
2
3 Complainant also alleges that the NFIB ran a full-page newspaper ad in

4 Minnesota prior to the 2008 U.S. Senate election that may have been coordinated with

5 the Coleman campaign and thus may constitute an excessive in-kind contribution fiom

6 the NFm to the campaign. The print ad is titied'Take a Quick Quiz and See if You're

£j 7 One of the Minnesotans Who Would Have Their Taxes RAISED by AlFranken," and
«qr
rsj 8 contains the NFIB SAFE Trust's endorsement of Norm Coleman. See Attachment A to
UD
<N 9 Complaint The NFIB's ad ran on September 5,2008, in the St. Paul Pioneer Press md

0 10 the Minneapolis Star Tribune, prior to the Minnesota primary election on September 9,
O
M 11 2006. On September 4,2008, the NFIB disclosed its payment of $84,426.00 for this ad

12 as an independent expenditure on Schedule E.

13 a LEGAL ANALYSIS
14
15 Under the Act, no multicand^datepoUti(^cx)mniitteef such as the NFIB's SAFE

16 Trust, may make a contribution, including an in-kind contribution, to a candidate and his

17 authorized committee with respect to any election for Federal office, which in the

18 aggregate exceeds $5,000. 2 U.S.C. § 441a(aX2); *& 2 U.S.C. § 431(8XAXi) and

19 11 C.F.R. § 100.52(dXl). No candidate or his authorized committee shall knowingly

20 accept a contribution in excess of such limit See 2 U.S.C. § 441a(f). Also, corporate

21 contributions, including in-kind contributions, to a federal candidate and his authorized

22 political committee are prohibited, and cand^o^es and their authorized committees are

23 prohibited fiom knowingly accepting such contributions. 2 U.S.C. § 441b(a). The Act

24 defines in-kind contributions as, i«r«ro/te, expenditures made by any person''in
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1 cooperation, consultation, or concert, with, or at the request or suggestion of; a candidate,

2 his authorized political committees, or their agents." 2 U.S.C. § 441a(aX7XBXi).

3 1. Coordinated Communications
4
5 Acornmimication is coordinated with a candidate, an authorized committee, or

6 agent thereof if it meets a three-part test: (1) payment for the communication by a third

H 7 party; (2) satisfaction of one of four "content" standards; and (3) satisfaction of one of six

^ 8 "conduct" standards. 11 C.F.R. § 109.21.

^ 9 a. Payment

m 10 hi this matter, the first prong of the coordinated communication test is satisfied as
O
H 11 to both the Chamber's ads and the NFIB's ad because both the Chamber and the NFIB

12 acknowledge paying for the ads in question. 11 GF.R. § 109.21(aXl); see Chamber

13 Response at 4 and NFIB Response at 1.

14 b. Content

5S The content prong is satisfied where the communication at issue meets one of the

16 following content standards: an electioneering communication under 11 C.FJR. § 100.29;

17 a public communication that republishes, disseminates, or distributes candidate campaign

18 materials; a public communication containing express advocacy; or a public

19 co""nuniciitioTi that refers to a clearly identified federal candidate that was publicly

20 Hiatrihiitod nr diafl*minfltfd QQ dayy flf frgrfr W™» * primary nr gMwml dm^iftn, iffiH

21 was directed to voters hi the jurisdiction of the clearly identified federal candidate.

22 11 C.F.R. § 109.21(cXl) - (4).3

.2005)
Court's invilidition of the fiiurfb^ or ̂ public Trff'if11""*̂ *"1"!** content itndizd of AD ooofdimtod

11 C.F.B. 10Q.21 that heeMM eflhefhie
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1 The pubUccommunicatioDBpoiticm of the content stand^

2 u to both the Chamber*s television ads and theNFIB's newspaper ad because all of the

3 advertisements clearly identify either Coleman or Frankcn, who were each candidates in

4 the 2008 U.S. Senate election in Minnesota, and because the ads were broadcast or

5 published within 90 days of the September 9,2008, primary as well as the November 4,

™ 6 2008, general election within the State of Minnesota.4 See 11 C.F.R. § 109.21(cX4Xi).oo
«ar
rvj 7 c. Conduct
UD
N 8 The six conduct standards of the coordinated communication test include
«T
Q 9 MftlptiMM m which th« Mmmimiratiftti i• cmnti^ pmHiiMri| or HigfriKiiteH 1) at ttw

O
H 10 request or suggestion of the candidate, his committee, or an agent thereof; 2) with the

11 material involvement of the candidate, the committee, or agent; 3) after a substantial

12 diBCUSlrion With the Candidate, CAirnnittee, or agent; *) by a common vendor; _S) hy a

13 former employee or independent contractor; or 6) via republication of campaign material.

14 11 C.RR. § 109.21(d).

July 10.2006. Inarob»eqoertch«Unng«bySh«yi,ti»U^
held flat the OMimiiuinn'i content and coiiductitandaidi of the coordinated conniM^
11C.FJLJ 109.21(e) and (d) violated teAdminirtntivePraoedim
tte Uigubtioni Of ̂ y**1 ne Cmmiiiiitffii fion enfincng tncm. Slw SWQV v. F.E.C.,5QM F.SuppJZd 10,70-
71 (DJ>.C. Sept 12,2007) (NO. C3VJL 06-1247 (CWC» (gnmting in part and denying in put the
respective putica* notioiii tor •"•"•••yj"*^mwii^ Rccendy, ne D.C. Cucuit affimed the dutnct court
with ieapcct to, inter OOB, ttfl uoiitBiit atandaid »x public cuniininncationa made befine the tune uaiuea
specified in flic atandaid, and the rule lot when umim campaian cmployeea and common vendoia may
•hare material mfennationwiih other perMoawnonMnpepublkconmumcationi. See Skays v. F.E.C.,
S28F3d 914 (D.CCSr. June 13,2008). The activity at iaiue in thU matter occurred after the July 10,
2006. eflbctive date of the leviaiooa to Section 109.21.
4 The latter two of the Chamber'i televudon adi also appear to meet the "electioneering coamvuiication11

content standard m that the C*>*>tl'igr diaclnacd ita payments for the ads aa electioneering con iinuinication
5te2U.S.C §434(fX 11CFJL §9100.29(a)and 11CFJL ft 109.2100(1). maddhioii.me

NFIB ad may meet the expnai advocacy content standard, icr 11 CFJL S§ 100J2 and 109Jl(cX3X m
that the MTB filed an mrie|ieiidemexriendirurere|x^ See
2U.S.aS5431(17)(defhiiiigiiidependert
iiKJcpenoBiii cxpenoinireij.
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1 The Complaint states that the advertisements at issue "may also meet the third

2 pn>ngw of the test, aUeging mat me "close-km't web of relations between Sen^

3 Coleman, the Chamber, NFB, Jeff Larson, and FLS-Connect... taken together, support

4 me inference that me advertisements were proo^^

5 his agent, with Senator Coleman's material involvement, or after substantial discussion

K1 6 with Senator Coleman or his agent" Complaint at 4-5. Available information indicates
CO
T
rvj 7 that Larson and Coleman have many connections, including 1) Larson's service as a
ID
<N 8 long-time advisor for Senator Coleman, 2) Larson's service as the treasurer of Coleman's
*ar
p 9 Northstar Leadership PAC, and 3) Coleman's employment of Larson's wife in one of his
O
H 10 local constituent offices in Minnesota. Also, media reports show that Larson has been

11 renting Coleman an apartment in D.C. for $600 per month. See Complaint at 5.s The

12 Complaint alleges mat Coleman, the Chamber, and NFIB have all been clients of

13 Larson's firm, FLS Connect, and that the cooidination took place through Larson as

14 Coleman's agent Id. The Complaint further cites this business relationship to support an

15 allegation of coordinated communications through FLS Connect as a common vendor.

16 Id. The available information does not siipport the Complaint's allegations.

17 Addressing complainant's last allegation first, a vendor is a "common vendor" for

18 the purposes of the Act only if the same vendor creates or distributes the ad alleged to be

19 coordinated and, within 120 days, has provided specified services forme candidate

20 alleged to have benefitted from the coordination. See 11 C.F.R. § 109.21(d)(4). In his

does not inert tremltmg violation of the Act Thiiipaitzncittitn^hu engendered
SltidfiS SjOfl ft lOnilBl OODMUUflK vO u!0 SflBHBO JBlDflM GOUUllttOQ* l!t II HOC OleUT ulttt ̂ JOlMDUE S ICOK VRUI

below the retsomble ftir-mnket rent, iniichwoiildbedifBculttonieMOR giveii Ifait the iiticlei mnicite
hu no tatchcn. Aoconfangly, we nvke no fBCflmmepdition u to whedier die renhd wty

omtitme in in-kind contribution from Larson to ColemiiL
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1 response and his sworn affidavit, Jeff

2 participating in, the creation, production, or distribution of the Chamber's or NFIB's

3 advertisements related to the 2008 Minnesota Senate campaign, or otherwise acting as a

4 coordinator for these (X>nmiimi(^ciis. 5^ UffsraRespciise at 1-2; IJirson Affidavit at

5 1-2. More broadly, Larson denies under oath that FLS Connect perfonned any work at

^ 6 all for the NFffl during me 2008 election cycle, and denies that FLS Connect did any
•ar
<ij 7 work for the Chamber during the 2008 election cycle other than membership drive
IP
<N 8 teleniaiketing, and both me Chamber and me NFIBcxmfinn Larson's asse^ See

Q 9 Larson Affidavit at 1-2; NFIB Response at 2 and attached Affidavit of NFffi vice
O 4
H 10 president Lisa Goeas at ̂ 2; Chamber Response at 2 and 10.

11 To fulfill the common vendor standard of the conduct prong, it is not sufficient

12 for the entities involved to have merely hired the same commercial vendor for different

13 work at various points in the past Instead, the common vendor must be performing work

14 for the candidate or the candidate's committee within 120 days of creating, producing, or

15 distributing the specific ccinmurn'c^

16 11 C.F.R. § 109.21(dX4Xii), which FLS Connect, the alleged common vendor, has

17 denied through sworn affidavits this case. Thus, the available information indicates that

18 FLS Connect is not a common vendor for the purposes of the Act.

19 In response to the Complaint's inference mat the advertisements were produced at

20 the request of Senator Coleman or his agent, with Senator Coleman's material

21 involvement, or after substantial discussion with Senator Coleman or his agent, all

Linen also referenced FLS Connect*! finwill policies, which wen in place at die tune of the events in
this •"•**"»i

l ind which the Commission consideied in MUR SS46 (Progress For Amend. Voter Find) snd
found sufficient to xtbut an allegatkm of coonn^^ SacLanon Response all;
11CJJL § 109.21(h) (conduct stuNknV safe harbor for establishment and use of a firewall).
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1 Respondents deny any involvement by, or coordination with, Senator Coleman, CFS, or

2 any agent thereof in the creation or distribution of the ads. See 11 C.F.R. § 109.21(dXl)-

3 (3). irFS c^mpffflfl nn>nggw O'Mff* Sh*fthffi denied wider o*fli yy knowledge of the

4 Chamber and NFIBads or their contents prior to their release, and denied providing

5 either the Chamber or the NFIB with any information regarding the campaign. See CFS

JJJ 6 Response at 1-2; Sheehan affidavit at 1-2. The Chamber and the NFIB deny seeking or
nr
<N 7 gaining any information from Coleman or CFS for the ads, and they deny using Jeff
(0
^ 8 Larson or FI£Coimect many way m me prqjaration See
*y
Q 9 Chamber Response at 10, NFIB Response at 1-2, Affidavit of NFIB vice president Lisa
O
"i 10 GoeasatT|2andS.

11 There is no other support offered far the Complaint's allegation as to the

12 coordinating conduct Unwarranted legal conclusions from asserted facts, or mere

13 speculation, will not be accepted as true, and "[sjuch speculative charges, especially

14 when accompanied by direct refutation, do not form an adequate basis to find reason to

15 believe that a violation of FECA has occurred." Statement of Reasons inMUR 4960

16 (Hillary Rodham Clinton for U.S. Senate Exploratory Committee), issued December 21,

17 2000 (citations omitted). Here, Complainant's inferences are convincingly refuted by the

18 responses of Coleman, CFS, Larson, the Chamber, and the NFIB, who consistently deny

19 knowledge of each other's actions with regard to the 2008 campaign in general or these

20 advertisements hi particular, and deny any coordinating activity. The conduct prong of

21 the coordinated cnfniPm"cati9||if test does not appear to be fulfilled in this matter, and so

22 the Chamber's and NFIB*s communications do not appear to have been coordinated with

23 Coleman or CFS. Accordingly, the Chamber and the NFIB do not appear to have made
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corporate and excessive contributions, respectively, to Coleman or CFS. See

2 U.S.C. §§ 441a(a), 441b, and 441a(f).

2. Reporting Violations

The Complaint suggests that if the communications at issue are found to be

coordinated communications, men Respondents ftil**! t° disclose 0w? resulting

contribution?- $** 2 UrS-C- § 434. A* there 0ppepn to he no support for a finding that

the communications in this case were coordinated among the Respondents, there is no

reason to believe Respondents violated the reporting provisions of the Act

C. CONCLUSION

For the reasons set forth above, we recommend that the Commission find no

reason to believe that Coleman for Senate '08 and Rodney A. Axtell, hi his official

capacity as treasurer; Norm Coleman; Jeff Larson; the U.S. Chamber of Commerce; and

the National Federation of Independent Business's SAFE Trust and Tammy Boehms, in

her official capacity as treasurer, violated the Act in connection with the alleged

<»c^din8ied communications We also recommend mat the Commission close the file as

to all Respondents.

ni. RECOMMENDATIONS

1. Find no reason to believe that Coleman for Senate '08 and Rodney A.
Axtell, hi his official capacity as treasurer, Norm Coleman; Jeff Larson;
«§,_ I T O f*liu»i1iM' jvf fTnmniwuu- awtA tltm Ma1in.mil VmAmnftitm n.Fme u.a. unamDer oz commerce; ana me National reojeranon ot
Independent Business's SAFE Trust and Tammy Boehms, hi her official
capacity as treasurer, violated me Act in connection with the alleged
fvwmUnafaMl 4*4%Mmiivttf*arti!f%vici MM) wsMwwtfvtflv viftlnfifMiB in ftnti vviaMwwU%TI IBIUflKwU WVTMUmUl UwnUVrllD iHUl fd.r\TI 1 111 IE » 1 vrlHmrllo 111 Ulllt lllflvvwla

2. Approve the attached Factual and Legal Analyses.

3. Approve the appropriate letters.



MUR 6077 (NonnColemn)
Pint Ocnenl Conoid*! Report

• 11-

K
CO

1
2
3
4
5
6
7
8 Date
9

10
11

13

4. Close the file.

Thomasenia P. Duncan
General Counsel
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Deputy Associate General Counsel
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